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For John Ferguſon of Dowalton, 
dougal bis Spouſe. 
ainſt 


A 
The Creditors of Sir Godfrey Mcculloch. 


V's Ferguson of Dewalton beingCreditor to and Cautioner for Sir Cod- 


end Jean \*- 


fry in conſiderable Sums of Money, he acquired a Diſpoſition of the 
Lands of Barholy, and others to himſelf and Wife in Liferent, and P4- 
trick Ferguſon his Son in Fee, and-the Price not being expreſt-in- the 
Diſpoſition, there was a Bond a part granted for the Price, as is uſual in 
the like Cales, | | | 
When Dowalton the Purchaser came to poſſeſs he found he was excluded 
from a confiderable part by preferable Fodſets ; and therefore there was a 
new Communing betwixt Dowalon and Sir Godfrey and a Backboud gran- 
ted by Dowalton mentioning the Diſpoſition, and that the Diſponer had 
only entered Dowa/ton to ſo much of the Lands as the Price did extend to 
6000 poundsz and therefore obliged himſelf to pay the particular Debts 
mentioned in that Bond. 
The Lands diſponed being forfaulted Lands, the Purchaſer was careful to 
ſecure himſelf by real Warrandice in the Diſponers other Eſtate. 
The Forfaulture being now reſcinded, and Sir Godfrey the Diſponers E- 


late being ſold by a publick Roup, Compearance is made for Dowalton, why 


craves the value of the Forefaulted Lands evicted, asthe ſame arc expreftin 
the foreſaid Backbond. 

It was alledged for Sir Godfreys Creditors, that there could beno Recourſe 
upon the Warrandice, becauſe Dowalton was Sir Goafreys Uncle, a conjun& 
and confident perſon, and Sir &odfrey being really though not notourly Bank- 
rupt atthe time of his Diſpoſition to Dowa/tovy, Law preſumes that the Diſc 
poſitions both of Principal and Warrandice Lands, were gratuitous and fraus 
dulent, and conſequently the ſame can found no Recourſe, 

' Tt was anſwered; the preſumption of Lay is ſufficiently taken of, x, By 
Dowaltouns Back»-bond exprefling the price, and the particular Creditors ap= 
pointed to be payed, and accordingly Doweltoun produces Rights to all theſe 


| Qebts, which inftruQs the onerous Cauſe, 23. Dowaltoun is Creditor in, cor 


Cautioner for all the Sams mentioned in the Back-bond, and ſeveral others ati- 


. terior to the Diſpoſitionor Back-bond;z And ſcing be was Creditor for his 


relief, and alſo for liquid Sus, the Preſumption of Fraud and Gratuiry is 
eleided. And albeit the Back-bond be notof the Date of the Oiſpoſition, 
yet there was a former Back-bond of the ſame Date, retired upon the granting 
of this, which was done upon the Emergent of Dowaloun his being excluded, 
from the Poſleffion of a part of his Purchaſe. 

It was Replyed, Law preſumes Rights toconjun& and confident Perſons, to + 
be Gratuitous, and the Preſumption is not taken off by the Qualifications 


condeſcended upon: For 1; Albeit Dowaltoun was Creditor to, or Caurioner for 
._ the Diſponer,yet he renainedCreditor intheſame way afrer theDiſpoſition, and 


give 
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_ gave noDiſcharge or Exonoration to Sir Godfrey,nor did he make anyApplica- 
tion of the Price to the payment of theſe Debts, at the receiving of the Dil- 
polition. 2, As to the Back-bond produced, it isa year after the D:ſpoſi» 

| tion and albeit: Difpoſitions and Back-bonds of the ſame Date, qualifie each 

' Other q yet Back-bonds of a poſterior Date have not that effect, and the 
Diſpoſition being once fraudulent 1n the ConſtruQion of Law, the granting 
of the poſterior Back bond will-not alter the Condition of it. 3. There In. 
terveened many Diligenccs betwixt the Diſpoſition, and Back-bond , and as 
the Diſponer was truly oberatus before the Diſpoſition z ſo there were Diligen. 
ces above, or towards the value of the Eſtate, before the Back-bond, whereby 
he was nottour Bankrupt, 

It was Duplyed, the AR of Parliament 1621, upon which the ReduRion 
is Founded, can take no place in thisplace, becauſe Dowaltoun doth clear,that 
he hath payed and taken Right to Debts, exceeding the value of the Subje& 
diſpaned ; «And he doth much more than ſufficiently eleid any Preſumption, 
that his R ight is gratuitous or Fraudulent, 

Forclearing of this Point, the Lords would conſider, That the AQ of P:r- 
liament doth only annul Rights made to conjunQ and confident Perſons with- 
out onerous Cauſes; and provides» that it ſhall be ſufficient Probation of the 
Fraud intended, if it be proven by Writ or Oath of Party, that the Right was 
made without an onerous Cauſe,whereby according to the Tenor of that Law, 
no Right is preſumed Gratuitous, unleſs Inftrugted. 

[t istrue, PraQtice has extended that Statute in ſeveral Pojntsz and hath pre 
ſumed that Rights made to near Relations are Gratuitous, And a near Rela» 
tion is ſuſtained asa legal Preſumption, that the Receiver is a conjunR and 
confident Perſons But all this is by Practice, and not by poſitive Law, and 
proceeds upon a Preſumption from the Relation: but that Preſumption can 
be raken off by a ſtronger Evidence, and contrary Preſumption in tt.is caſe, 
For Dowal:oun |nſtruQs, he was Creditor and Cautioner in far greater Sums, 
long before the Diſpoſition q :arrelled, and be Inftrufts he hath payed theſe 

Cautionries, 2, He laſtrufts, that by his Back-bond the price was particu» 
larly applyed to the payment of theſe Cautionries, and he became expreſlly 
bound for them. 3. No Diligence hath been done againſt Sir Godfreys Eſtate 
upon theſe Debts, becauſe Dowaltour relyed upon his Right to the Lands 
principal and Warrandice, whereof the payment of theſe Debts was the true 
rice. | 
, 4. Et ſeparatim, Dowaltonn: founds upon an expreſs Clauſe of the AR of 
Parliament 1621, Subjoyned to that part of the Statute, Annuling fraudulent 
Rights to conjun@ and confident perſons ; Then follows theſe words, Providing 
alweys that ſo much of the Lands, or Goods, or Prices thereof, ſo intruffed to In. 
terpoſed Perſons, es have been really pazed, and Aſſigned by them to any of the 
Benkrupts lawful Creditors, ſhall be allowed, they making the reſt furthcoming to 
the Bankrupts remanent Creditors, And Dowaltoun Sublumes, that he being not 
only a proper Creditor for himſclf, and for relief of Cautionry 3 but being 
able tro InſtruR his real and erue payment of Debts, far exceeding the value 
of the Subje& diſponed. Theſe payments by the expreſs Tenor of the fore. 
ſaid Clauſe, are to be ſuſtained, and allowed; and are confidered as a ſuffi- 
cient legal Evidence totake off the reaſon of Fraud - So that albeit the Dif- 
poſition had not been made expreſly for the payment of theſe Debts, yetin as 
far as juſt and true Creditors are payed by the Receiver of the Diſpoſition, the 
ſame doth ſubfift, and the pretumptive Fraud is eleided, And further, Dow- 
altouns payment was not officious, but upon a juſt anterior Cauſe, iz, bis 
ows , 
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yn Cautionry, which proves more in his caſe than the Law doth re uire. 


ad whereas It is alledged, that the Back-bond not being of the Date of M8 xrfonY = 


Jiſpoſt.ioa, and after many Diligences is of no moment, unleſs Dowaltour 
offer to Inſtru an anterior Back- bond of the date, 

is Anſwered, that Dowaltoz» will not lay himſelf under any fuch Obliga- 

| as to prove an anterior Backbandz it is ſufficient tohim that as this 
-olition doth bear onerous cauſes and Sums of Money payed, ſo he doth 
u& onerous cauſes and payment part Prior, and part Poſterior, and the 
; uſe of the Backbond was for Sir Godfrey's Diſcharges and Exoneration, that 
e Debts wherein Sir Eodfrey was Principal by the Bonds ſhould become 
proper Debts of Dowalonn, and according as the Value of the Linds de- 
ſed by eviRions, the Backbond was altered, and the Price leflened, and 
Legal Probation of the onerous cauſe is the payment of the Debts, the 
kbond is only founded on asa ſeparat adminacle, for furder fortifying and 
ring the ſpecial application of rhe particular Debts, and liquidating the 
rrandice, but the Backbond being Sir Godfrey's and not Dowaltoun's evi= 
;& a Right of its own Nature, did fall to be retoured when pertormed,that 
| ot produQion of a Backbond of the date of the Diſpoſition is no preſum- 
1 of traud, becauſe ſuch a Back-bond fell neceſſarily to be retired, and al- 
leo vpon the Emergent of the Incumberances which Excluded Dowaltonr's 
{effiongand if Sir Godfrey's Afﬀairs had not gone in diforder,the foreſaid laſt 
k-bond would alſo have been retired, ſo that there liesno Obligation upon 
waltoun to produce the anterior Back-bond, but it is ſufficient that he proves 
payment of a juſt Price, which is furder clearby the Back-bond applying 
price tothe payment of Debts,in which Dowel#our: was engadged anterior to 
th the Diſpofition & Back bond, And to Convince your Lordfhips,that there 
5 00 fraud or {1mulation in this Mattter, Dowaltew by vertue of this Diſpo- 
jon, did Poflefs that part of the Principal Lands whereof he obtained the 
p(ſc(10n for all the years betwixt his Diſpofition and the Revolution, dur- 
2 which timethe Creditors were ſo far Convinced that he had payed atrue 
Y real price that they never offered to quarrel him, but theſe of them to whom 
& was :o0und as Cautioner did rely upon his Security, & to whom he wascare- 
Bl to give SarisfaQion, and particularly Sir Wiliaw Maxwell who was a Cons 
Blcrable Creditor, and who was Bound as a Conjunt-Cautioner with Dowal- 
F-to an Samuel! Martine for 3000 or 4000 werks for Sir Godfrey, and which 
Jum was to be payed, and Sir Godfrey Relieved thereof as part of the Price: 
Wir William for his own Security prevailed with Sir Godfrey to make him Maſter 
gf Dowalton's Back-Hond, and which he put in the Publick Regiſter for Secu- 
Sy of the other Creditors as well as himſelf, andif it had not been (1, Dowel- 
©» would never been able ro produce the Back bond» Sir Godfrey being gone, 
$nd out of the Kingdom, likeas Dowaltos was Cautioner to Cathcart of Ganoch 
Jvho is one of the Creditors and Purſuars of this ReduRion for 2000 or 3000 
F»erks, and whole Debt is expreſly mentioned in the Back-bond and payment 
Fvade accordingly, and as the whole Countrey were Convinced that the pay= 
Fant of their Debts was the true and real Cauſe of the Diſpofition, ſo your 

ord(hips may be perfwaded that if it had not been ſo, Dowaltor would not 

ave negleted to Adjudge Sir Godfrez's Eftate with the reft of the Creditors 
(whereas 1t is not pretended, that cither he or the Creditors to whom he was 
Sound did any manner of Diligence for theſe Sums. 


In Reſpe& whereof Dowaltoun ought to be Afſoilzied fromthe ReduRi- | 


On, and preferred to the Price of the priticipal Lands evicted, by vertue of 
his Inteltment of Warrandice: 
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